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SEN Admissions and Academies - Background 



 2 

Ministers have always made it clear that Academies are fully inclusive schools 
and therefore must admit pupils with SEN on an equal basis with others and 
that this should be reflected in their admissions policy.   
 
To this effect, when a local education authority (LEA) proposes to name the 
Academy in a Statement of SEN made in accordance with section 324 of the 
Education Act 1996, the Academy “shall consent to being named, except 
where admitting the child would be incompatible with the provision of 
efficient education for other children and where no reasonable steps 
may be made to secure compatibility” (Annex 3 of the Academy funding 
agreement).  
 
If an Academy does not consent to be named on a Statement of SEN on 
these grounds, and the LEA disagrees, the LEA should not go ahead and 
name the Academy regardless.  If no agreement is reached between the 
Academy and the LEA, the Academy may refer the case to the Secretary of 
State to make a Determination. 
 
The procedures that Academies and LEAs should be following when 
considering SEN admissions to Academies are detailed as a flow chart at 
Annex 1.  
 
Annex 3 of the (model) funding agreement (attached as Annex 2 to this 
document) outlines Academy SEN policy, and refers to the guidance that 
Academies need to have regard to or follow. Notably it details that, although 
Academies are independent schools, they shall have regard to the Special 
Educational Needs (SEN) Code of Practice (2001) and any guidance issued 
by the Secretary of State relating to sections 316 and 316A of the Education 
Act 1996.   
 
Why introduce an Academies SEN Dispute Resolution Service? 

Over the last two years the majority of Academies and LEAs have 
successfully reached agreement locally with regards Academy SEN 
admissions. However there have been some instances where an Academy 
and a LEA were unable to reach agreement over the admission of pupils with 
a Statement of SEN to the satisfaction of the Academy, the LEA and (most 
importantly) the child and parents.  This situation arose due to many factors, 
mainly: 

• A lack of comprehensive information provided to Academies and LEAs 
to date about procedures that need to be followed when proposing to 
name an Academy in a child’s statement of SEN; 

• Some Academies and LEAs had not yet been able to set up effective 
consultation and communication mechanisms to fully discuss 
outstanding SEN admissions cases; 

• The complexity for Academies of trying to reconcile the needs and 
desires of LEAs and parents with the ability of the Academy to meet 
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those needs; 

• The difficulty for LEAs who are under pressure from some parents to 
name an Academy in their child’s statement of SEN as they are 
impressed by the brand new Academy facilities and unwilling to look at 
other maintained school provision in the borough; 

• Not referring the case to the Secretary of State for a Determination 
quickly enough for a satisfactory outcome where an impasse had been 
reached between an Academy and a LEA. 

In order to tackle the above issues and facilitate timely and satisfactory 
decisions about the naming of an Academy in a child’s statement to be made 
at a local level the Department for Education and Skills (DfES) decided to 
develop and implement a new, free and entirely voluntary SEN dispute 
resolution service for Academies.  

Academies SEN Dispute Resolution Service – Summary 

The service will provide support to Academy Principals and will be accessible 
at three levels.  Although the service can only be called on by an Academy 
Principal it is expected to deliver benefits to all key stakeholders: Academies, 
LEAs, parents and most importantly, pupils. Annex 3 gives a diagrammatic 
overview of the service and each stage is summarised below: 
 
Stage 1 – Initial Consultation.  
 
When an LEA consults an Academy about naming the Academy in a 
Statement of SEN, sometimes a disagreement develops.  At that stage, the 
Academy Principal will have access to a support service in the form of an 
expert consultant who will provide independent advice and help Principals 
make an informed decision.  The final decision will always be the Academy’s.  
The position of the consultant is quite simply to offer a range of advice to 
support the decision-making process at Academy level.  Any reasons that an 
Academy gives for not agreeing to be named in a Statement of SEN need to 
address Annex 3 of the Academy funding agreement. 
 
Stage One consultants can also facilitate discussions between the Academy 
and the LEA to help resolve any disagreements by exploring all options (eg 
what reasonable steps might be taken in order to meet the child’s needs in a 
way that is compatible with the efficient education of other children at the 
Academy). 
 
Cambridge Education (CE) has been appointed to provide stage one of the 
service.  CE were chosen due to the quality of their SEN consultants and 
extensive experience in working with both LEAs and schools.   
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Stage 2 – Dispute Mediation Service.  
 

Following Project Stage One, if no agreement has been reached between the 
Academy and the LEA, a dispute mediation service can be activated by the 
Academy Principal.  In order for agreement to be reached at Stage Two, the 
LEA would have to agree to take an active role in the mediation although they 
are under no obligation to do so.  Stage two emulates the current LEA 
informal dispute resolution service.  Such an approach should allow for all 
options to be explored (eg what reasonable steps might be taken in order to 
meet the child’s needs in a way that is compatible with the efficient education 
of other children at the Academy) and help build better long-term relationships 
by encouraging all parties to work together to reach a resolution.  This service 
will be entirely voluntary and confidential and will not prejudice the rights of 
the Academy, the LEA or the parent to take the matter further if necessary.    
 
CEDR Resolve has been appointed to provide the mediation part of the 
service.  CEDR were chosen because of the quality and depth of highly 
experienced mediators they could offer from a variety of professional 
backgrounds (eg lawyers, public sector, QCs etc). 
 
Stage 3 – Secretary of State Determination. 
 
If after mediation (Stage 2) there is still no agreement, it would normally be 
appropriate for the Principal to ask the Secretary of State to make a 
Determination so that the case can be resolved quickly.   
 
A team from KPMG has been appointed to provide independent advice to the 
Secretary of State on SEN admissions cases referred for Determination.  
KPMG were chosen because of their whole team approach to delivering the 
service to tight timelines as well as the extensive SEN knowledge and 
expertise.  
 

 

 
Full information on each of the three stages of the service and how to access 
them are enclosed with this pack.   
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Annex 1 
 
Title:  Annex 3 of the (model) funding agreement 
 
1. The Academy shall have regard to the Special Educational Needs 
Code of Practice (2001) and any guidance issued by the Secretary of State 
relating to sections 316 and 316A of the Education Act 1996. 
 
Duties in relation to pupils with SEN 
 
2. The governors of the Academy shall designate a person, who may be 
the head teacher, the chair of governors or another governor as appropriate, 
who shall be the responsible person for the purposes of the following duties in 
relation to pupils with SEN. 
 
3. The governors of the Academy shall: 
 

• use their best endeavours, in exercising their functions in relation to the 
school, to secure that, if any registered pupil has special educational 
needs, the special educational provision which the pupil’s learning 
difficulty calls for is made; 

• secure that, where the responsible person has been informed by the 
local education authority that a registered pupil has special educational 
needs, those needs are made known to all who are likely to teach the 
pupil;  

• secure that the teachers in the school are aware of the importance of 
identifying, and providing for, those registered pupils who have special 
educational needs; and 

• consult the local education authority and the governing bodies of other 
schools in the area, to the extent that this is necessary for co-ordinating 
provision for pupils with SEN. 

 
4. Where a child who has special educational needs is being educated in 
the Academy, those concerned with making special educational provision for 
the child shall secure, so far as is reasonably practicable and is compatible 
with: 

• the child receiving the special educational provision which his learning 
difficulty calls for,  

• the provision of efficient education for the children with whom he will be 
educated,  

• the efficient use of resources and 

• that the child engages in the activities of the school together with 
children who do not have SEN. 

 
5. The Academy prospectus shall include details of the governing body's 
policy for pupils with SEN and in particular shall include the information 
specified in Schedule 1 to the Education (Special Educational Needs) 
(Information) Regulations 1999 as amended or re-enacted from time to time.  
It shall also include details of the arrangements for the admission of disabled 
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pupils; the steps taken to prevent disabled pupils from being treated less 
favourably than other pupils; and the facilities provided to assist access to the 
Academy by disabled pupils (disabled pupils meaning pupils who are disabled 
for the purposes of the Disability Discrimination Act 1995).  
 
Admissions 
 
6. The Academy shall ensure that pupils with SEN are admitted on an 
equal basis with others in accordance with its admissions policy.   
 
7. Where a local education authority proposes to name the Academy in a 
statement SEN made in accordance with section 324 of the Education Act 
1996, the Academy shall consent to being named, except where admitting 
the child would be incompatible with the provision of efficient education 
for other children; and where no reasonable steps may be made to 
secure compatibility.  In deciding whether a child’s inclusion would be 
incompatible with the efficient education of other children, the Academy shall 
have regard to the relevant guidance issued by the Secretary of State to 
maintained schools.  In the event of any disagreement between the Academy 
and the local education authority over the proposed naming of the Academy in 
a statement, the Academy may ask the Secretary of State to determine 
whether the Academy should be named.  The Secretary of State’s 
determination shall be final. 
 
Where the Academy has consented to be named in a child’s statement of 
SEN, or the Secretary of State has determined that it should be named, the 
Academy shall admit the child. 
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Annex 2 
 
Title:  SEN pupils with Statements – process around Admissions to 
Academies  

LEA has statutory 
responsibility for SEN 
pupils with Statements 

Consults parents on 
where child should be 
placed (parents can 
make representations) 

LEA considers the needs of the 
child taking into account 
parental representations (in this 
case in favour of an Academy 
placement)  

LEA proposes to name 
Academy in child’s Statement of 
SEN 

Consults Governing Body of Academy.  
Response required within a 
reasonable time (15 days is the 
recommended response time in the 
SEN Code of Practice). 

LEA proposes 
to name another 
school in the 
Statement 

Academy agrees 
to be named in 
Statement: child is 
placed. 

Academy disagrees on the basis that “incompatible with the provision 
of efficient education for other children and no reasonable steps 
may be made to ensure compatibility” (Annex 3, Funding 
Agreement). 

LEA agrees with 
Academy’s reasoning 
and names another 
school in the Statement 
of SEN 

LEA disagrees and 
discussions/negotiations 
continue in order to resolve 
the dispute. 

No Agreement is 
reached, Academy 
formally refers the 
case to the SoS for 
Determination 
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Stage 1 

 
 

 

Academy agrees to 
be named on the 
Statement 

 LEA names Academy in 
Statement and Academy 
admits the child 

Stage 2 

 
 

Stage 3 

 

 

 
 

Both Academy and LEA decide 
not to name the Academy 

LEA names another 
school in Statement. 

Academy agrees to 
be named on the 
Statement 

Advice given to Academy 
when LEA consults about 
naming the Academy in a 
statement of SEN 

 

Academy does 
not agree to be 
named in 
Statement 

LEA names Academy 
in Statement and 
Academy admits the 

Both Academy and 
LEA decide not to 
name the Academy 

LEA names another 
school in Statement. 

No agreement 
reached at 
mediation 

Academy refers case 
to Secretary of State 
(SoS) for a 
Determination. 

SoS determines 
that Academy 
should admit 
child LEA names Academy 

in Statement and 
Academy admits child. 

SoS determines 
that Academy 
should not 
admit child 

LEA names another school in 
Statement. 
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Secretary of State Determinations 

Background 

If no agreement is reached during Stages 1 and 2, an Academy Principal should 

formally request a Determination from the Secretary of State. By putting in place 

Stages 1 and 2, we expect to significantly reduce the probability of this happening.  

However, the reality is that there are still going to be individual cases where the 

Secretary of State will have to look at the evidence provided by both the LEA and the 

Academy in support of their respective positions and make a final decision. This 

leaflet outlines the procedure a Principal should follow if it becomes necessary to ask 

for a Secretary of State Determination. 

For Stages One and Two we have arranged with the contractors that Academies can 

have access to the service by simply picking up the telephone. Whilst we also want 

to keep the paperwork down to a minimum for Stage Three, Academies will 

appreciate that there will be a need to make sure that evidence is collated as 

comprehensively and fairly as possible.  

The Education Advisory Service of KPMG has been recruited to provide informed 

advice to the Secretary of State. They have a team of senior advisers with wide SEN 

experience to make sure that the Secretary of State has access to advice that is 

comprehensive, balanced and completely objective following a careful review of all 

the facts.  

Making a Determination  

Timing 

It is hoped that any determinations will be referred to the Secretary of State only after 

all other options have been explored (including accessing support at Stages One and 

Two) but well in time for appropriate alternative arrangements to be made for 

the child should the decision be not to admit to the Academy.  

Process – presenting an evidence based case 

It is the Academy Principal who has the authority to trigger the process, by 

completing the form in this pack (although we recommend that Principals also 

contact their Project Lead to alert them to the situation). When sending the form back 

to the Department, Principals should include an evidence based case supporting 

the Academy’s position and other key documents that are clearly relevant to the case 
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being made. Such information should make it clear why, in the opinion of the 

Academy, “admitting the child would be incompatible with the provision of 

efficient education for other children; and where no reasonable steps may be 

made to secure compatibility” (Annex 3, Academy funding agreement).  Within the 

case being made by the Academy, the Department would expect to see a 

consideration of efficient use of resources (including staffing expertise); any health 

and safety issues; any possible solutions and why they had been rejected – all 

backed up by evidence or explanation.  

The Department will take responsibility for contacting the LEA who will be invited to 

forward evidence to support their position.  

Outcome 

On receipt of the initial request from the Academy, the Department would normally 

expect to have a Determination completed, and the outcome communicated by 

letter to both the Academy and the LEA, within 15 working days although this 

could be quicker should that be critical. 
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Request for a Secretary of State Determination 
 

Date  
 

 

Name of Academy 
 
 

 

Name of Child 
 
 

 

LEA contact 
 
(Name of relevant person in the LEA dealing 
with the case including contact details such 
as telephone number and email address) 
 
 

 
 
Name _____________________________ 
 
 
 
Tel     _____________________________ 
 
 
 
Email ______________________________ 

 
 
 

Evidence based case 
 
Please tick box to confirm that an evidence 
based case is enclosed.       
 
(Required to be submitted in support of the 
Academy’s position.) 
 

 

 
 
       
 
 
 

Supporting Documents 
 
It may be appropriate to enclose key 
supporting documents that are clearly 
relevant to the case being made. 
 
Please list any such documents in the space 
provided. 

 
(eg Child’s Statement of SEN) 
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Other Information 
 
Please note in the space provided any other 
information that the Secretary of State should 
be aware of which is not included elsewhere. 

 
(e.g. any important timing issues) 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Principal  
 
(name printed and signature) 

 
 

 
_____________________________ 
 
_____________________________ 

 
Please complete and return along with written evidence based case and 
all relevant supporting documents and return to:  
 
Patrick Collins,  
Area 4N,  
Sanctuary Buildings,  
Great Smith Street,  
Westminster,  
London 
 
Email - Patrick.collins@dfes.gsi.gov.uk 
 
Tel -02079256809 
 
Your request for a Determination will be acknowledged on receipt. 
 
All documentation provided will be treated in the strictest of confidence. 
 
 

For office use only: 
 
Reference number  _____________         Outcome         Name/Do not name 
 
Date received          _____________         Case closure date  ____________ 
 

\san03\academies\Policy\SEN\SEN Pack & covering letters\Dispute letter & pack - (Academies)  - Word document. 
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